REGULATORY AGENCY ACTION
and is usually resorted to based on legislative opposition or self-interest (as in
legislative salaries or campaign contribution reform), the decision appears to
undermine the initiative process in a fundamental way. The basis for the court's
ruling is unclear, and counsel for Voter
Revolt have announced their intention to
appeal it.
In Gourley v. State Farm Insurance
Co., No. S014133 (Mar. 28, 1991), the
California Supreme Court held that
insurance companies are exempt from
Civil Code section 3291, which requires
the awarding of prejudgment interest on
awards for compensatory and punitive
damages. The majority reasoned that
prejudgment interest should not be
awarded against insurers in bad faith
actions because the claim is one of "economic loss" rather than "personal
injury." In a persuasive dissent, Justice
Broussard contended that the holding
creates a special exemption for insurance companies, eliminates a deterrent
to bad faith insurance practices, and
reduces the pressure on insurance company defendants to settle. The latter
effect occurs since the exemption of prejudgment interest removes one incentive
not to engage in dilatory litigation strategies; no interest accrues until after judgment is entered.
In California Automobile Assigned
Risk Plan v. Gillespie, No. B050033
(Apr. 18, 1991, as modified May 14,
1991), the Second District Court of
Appeal held that insurers are not entitled
to make a profit-or even recover
costs--on state-mandated CAARP policies; an insurer's "fair rate of return"
required under Proposition 103 may be
calculated with reference to the insurer's
overall auto insurance rates and total
revenue. This case arose after former
Commissioner Gillespie denied an application for a 112% increase in CAARP
rates. CAARP and Allstate petitioned for
a writ of mandate challenging the decision, contending that without the
increase CAARP rates would be noncompensatory, or at least fail to provide
a fair rate of return on CAARP policies.
The trial court agreed with the petitioners and held that the denial of the
requested increase denied the insurers a
"fair rate of return on their investment."
(See CRLR Vol. 10, Nos. 2 & 3
(Spring/Summer 1990) pp. 140, 144;
Vol. 10, No. 1, (Winter 1990) p. 108; and
Vol. 9, No. 4 (Fall 1989) p. 94 for extensive background information.)
The court of appeal reversed, holding
that the "fair rate of return -requirement"
does not pertain to a particular aspect of
business or to every customer category.
Rather, it is a general protection applica-

ble to the overall operations of the regulated enterprise. The court wrote that
"the reasonable rate of return requirement does not require rates which allow
insurers to break even, much less earn a
profit, on assigned risk policies standing
alone." The decision, consistent with the
rate regulation "taking doctrine" in general, allows regulators to cross-subsidize
between the customers or types of business of those regulated. Insurers may be
compelled to subsidize CAARP policies
from their other auto insurance policies.
The California Supreme Court is now
considering a petition to review the case
of FarmersInsuranceExchange v. Superior Court (Dan Lungren), No. S016912.
The petitioners (insurance companies)
contend that where a public agency
brings an action to enforce California's
"Little FTC Act" (Business and Professions Code section 17200), the primary
jurisdiction of the Insurance Commissioner precludes court adjudication until
after all administrative remedies have
been exhausted. This position implies
that Insurance Code section 790.03, the
unfair insurance practices statute
enforced by the Department of Insurance, is not coextensive with California's unfair practice statutes applying to
business generally. Since the efficacy of
the general unfair practice statute
depends upon immediate sanction, deference to an administrative agency and
required exhaustion would undermine
the basic features of the "Little FTC
Act." Consumers Union and the Center
for Public Interest Law will file an amicus curiae brief in the case, urging rejection of petitioners' position and the
retention of coextensive remedies for
insurance unfair practices. Should the
petitioners' position be upheld in this
case, both private and public remedies
for insurance carrier unfair acts will be
controlled or substantially influenced by
the Commissioner.
DEPARTMENT OF REAL
ESTATE
Acting Commissioner:
John R.Liberator
(916)739-3684
The Real Estate Commissioner is
appointed by the Governor and is the
chief officer of the Department of Real
Estate (DRE). DRE was established pursuant to Business and Professions Code
section 10000 et seq.; its regulations
appear in Chapter 6, Title 10 of the California Code of Regulations (CCR). The
commissioner's principal duties include
determining administrative policy and

enforcing the Real Estate Law in a manner which achieves maximum protection
for purchasers of real property and those
persons dealing with a real estate
licensee. The commissioner is assisted
by the Real Estate Advisory Commission, which is comprised of six brokers
and four public members who serve at
the commissioner's pleasure. The Real
Estate Advisory Commission must conduct at least four public meetings each
year. The commissioner receives additional advice from specialized committees in areas of education and research,
mortgage lending, subdivisions and
commercial and business brokerage.
Various subcommittees also provide
advisory input.
The Department primarily regulates
two aspects of the real estate industry:
licensees (as of July 1990, 202,408
salespersons and 98,891 brokers, including corporate officers) and subdivisions.
License examinations require a fee of
$25 per salesperson applicant and $50
per broker applicant. Exam passage rates
average 67% for both salespersons and
brokers (including retakes). License fees
for salespersons and brokers are $120
and $165, respectively. Original licensees are fingerprinted and license
renewal is required every four years.
In sales or leases of most residential
subdivisions, the Department protects
the public by requiring that a prospective
buyer be given a copy of the "public
report." The public report serves two
functions aimed at protecting buyers of
subdivision interests: (1) the report
requires disclosure of material facts
relating to title, encumbrances, and similar information; and (2) it ensures adherence to applicable standards for creating,
operating, financing, and documenting
the project. The commissioner will not
issue the public report if the subdivider
fails to comply with any provision of the
Subdivided Lands Act.
The Department publishes three
major publications. The Real Estate
Bulletin is circulated quarterly as an educational service to all real estate
licensees. It contains legislative and regulatory changes, commentaries and
advice. In addition, it lists names of
licensees against whom disciplinary
action, such as license revocation or suspension, is pending. Funding for the
Bulletin is supplied from a $2 share of
license renewal fees. The paper is mailed
to valid license holders.
Two industry handbooks are published by the Department. Real Estate
Law provides relevant portions of codes
affecting real estate practice. The Reference Book is an overview of real estate
licensing, examination, requirements
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and practice. Both books are frequently
revised and supplemented as needed.
Each book sells for $15.
The California Association of Realtors (CAR), the industry's trade association, is the largest such organization in
the state. As of November 1990, approximately 144,500 licensed agents are
members. CAR is often the sponsor of
legislation affecting the Department of
Real Estate. The four public meetings
required to be held by the Real Estate
Advisory Commission are usually on the
same day and in the same location as
CAR meetings.
MAJOR PROJECTS:
DRE to Amend its Conflict of Interest
Code. On May 23, DRE held a public
hearing regarding proposed amendments
to its Conflict of Interest (COI) Code,
which was last amended in 1981. DRE's
COI Code is located in Article 36, Chapter 6, Title 10 of the CCR. Pursuant to
Government Code section 87300, DRE
seeks to make numerous changes to its
Code, including the following:
-DRE proposes to prohibit designated
employees from accepting any honorarium from any source which the employees would be required to report as a
source of income, loans, or gifts on their
statements of economic interests. DRE
also proposes to prohibit designated
employees from receiving gifts with a
total value of more than $250 in a calendar year from any single source which
the employees are required to report as a
source of income, loans, or gifts on their
statements of economic interests. DRE
proposes to exempt from this provision
payments, advances, or reimbursements
for travel and related lodging and subsistence permitted by Government Code
section 89506; wedding gifts and gifts
exchanged between individuals on birthdays, holidays, and other similar occasions, provided that the gifts exchanged
are not substantially disproportionate in
value; and the general exceptions provided in Government Code section
82028(b).
-DRE proposes to amend its list of
designated employees to reflect changes
made since the COI Code was adopted.
Since that time, DRE has added new
classifications, eliminated some original
classifications, and changed the names
of other classifications.
-DRE proposes to add the term "business positions" to all reportable interests.
-DRE proposes to expand the list of
lenders enumerated in Disclosure Category II 1(c) to include consumer and
commercial finance lenders.
-DRE's proposed amendments would
include as a reportable interest any secu-

rity acquired through a licensed real
estate broker and those covered by a permit issued by the Department.
DRE has forwarded these proposed
revisions to the Fair Political Practices
Commission for review.
Other ProposedRegulatory Changes.
Also on May 23, DRE held a public
hearing to receive comments on proposed amendments to sections 2746,
2792.17, 2792.18, 2792.20, 2806, and
3000, and the proposed adoption of sections 2706 and 2807, Chapter 6, Title 10
of the CCR. New section 2706 would
define the terms "apartment building,
apartment complex or court" for purposes of Business and Professions Code section 10131.01 as meaning real property
under single ownership consisting of sixteen or more residential units.
Currently, section 2746 requires officers, directors, and natural persons owning or controlling more than 10% of the
shares of stock of a corporate real estate
broker to file a background statement at
the time of application for or reinstatement of an original real estate broker
license. DRE's proposed amendments to
section 2746 would extend its coverage
to include corporations, partnerships,
joint ventures, or other entities owning
or controlling more than 10% of the
stock of a corporate real estate broker.
Section 2792.17 currently requires a
subdivision homeowners association to
hold its first meeting within 45 days after
the sale of 5 1% of the interests in the
subdivision, but no later than six months
from the sale of the first subdivision
interest. The proposed amendment to
this section would limit the application
of the 45-day requirement after the sale
of 51% of the interests to subdivisions of
50 or more interests.
Currently, section 2792.18 governs
the conversion of a two-class voting
structure to a single class of voting.
According to this section, the conversion
must take place when the total outstanding votes held by Class A members is
equal to the total outstanding votes of the
Class B members or within two years
after the original issuance of the subdivision public report. DRE's proposed
amendment would replace the phrase
"original issuance of the subdivision
public report" with the phrase "first conveyance of a subdivision interest."
Section 2792.20 currently requires a
notice of the time and place of regular
and special meetings of the governing
body of a homeowners association to be
prominently posted within the common
area. Proposed amendments to this section would allow communication of the
notice by any other appropriate means if
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the common area is not suitable for the
posting of the notice.
Proposed amendments to section
2806 would make a technical correction
and would provide that a copy of an
appraisal does not have to be delivered
to the purchaser of an interest in an
accessible urban subdivision located outof-state.
The proposed adoption of section
2807 would set forth the items necessary
to establish a "substantially complete
application" for an out-of-state subdivision permit for an accessible urban subdivision.
Finally, section 3000 sets forth criteria to be used by the Commissioner in
determining whether a course of study at
a private vocational school is equivalent
in quality to courses offered by accredited schools for purposes of qualifying for
a real estate salesperson's or broker's
license. Proposed amendments would
add the following additional items to the
criteria: (1) the course must include a
supervised, on-premises, final examination; (2) the student must complete a
course, including the final examination,
within one year from the date of registration, must achieve a score of at least
70% on the final examination, and may
take such an exam only once; and (3) the
use of slide rules and small calculators
may be permitted during the final examination.
In response to the testimony received
at the May 23 hearing, DRE has made
minor modifications to the text of the
proposals. At this writing, DRE is
preparing the modified text for an additional 15-day public comment period.
At this writing, DRE is still reviewing the comments it received following
its release for a 15-day period of the
modified text of new sections 2833,
2849,3050, 3051, 3052, 3053, 3054, and
3055, and amended sections 2785,
2792.14, 2792.20, 2792.22, 2800, 2834,
2840, 2849, 3000, 3002, 3004, 3007,
3008, 3012.7, and 3104, Chapter 6, Title
10 of the CCR. The Office of Administrative Law (OAL) had previously
rejected DRE's proposed revisions to
these sections, finding that the rulemaking record failed to comply with the consistency and clarity standards of Government Code section 11349.1. (See CRLR
Vol. 11, No. 2 (Spring 1991) p. 127; Vol.
11, No. 1 (Winter 1991) pp. 103-04; and
Vol. 10, No. 4 (Fall 1990) pp. 125-26 for
detailed background information.) DRE
anticipated submitting the revised rulemaking package to OAL by mid-June.
Appraiser Licensing To Be Delayed.
AB 527 (Hannigan) (Chapter 491,
Statutes of 1990) enacted the Real Estate
Appraisers' Licensing and Certification
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Law at Business and Professions Code
section 11300 et seq. (See CRLR Vol.
10, No. 4 (Fall 1990) p. 127; Vol. 6, No.
3 (Summer 1986) p. 55; and Vol. 6, No.
2 (Spring 1986) for background information on this issue.) Among other
things, the bill created an Office of Real
Estate Appraisers (OREA) within DRE,
and requires, on and after July 1, 1991,
that any person who engages in federally
related real estate appraisal activity
(defined as "the act or process of making
or performing an appraisal on real estate
or real property in a federally related
transaction and preparing either an
appraisal or certified real estate appraisal
as a result of that activity") must be
licensed or certified by OREA. AB 527
also appropriated $730,000 from the
Real Estate Fund to OREA for its use
during the 1990-91 fiscal year as a loan
to establish and implement a regulatory
structure for the licensing and certification of real estate appraisers in California; and directed the Business, Transportation and Housing Agency and, after
January 1, 1991, OREA to adopt implementing regulations. Under AB 527, any
regulations adopted within one year of
January 1, 1991 are permitted to be
adopted as emergency regulations and
without review by OAL.
However, the California Association
of Realtors (CAR) is sponsoring SB
1028 (Presley), to delay the implementation of the appraiser licensing program
by at least six months (see infra LEGISLATION). The federal government,
which has required all states to implement appraiser licensing programs by
July 1, 1991 as a result of the savings
and loan scandal, has decided to delay
the effective date of the requirement
until January 1, 1992. SB 1028 would
also appropriate an additional $200,000
to OREA for the implementation of the
licensing program, and extend the authorization to adopt emergency regulations
without OAL approval until December
31, 1992.
OREA adopted emergency regulations implementing AB 527 on May 15,
but at this writing has not yet distributed
them.
LEGISLATION:
SB 1028 (Presley). The Real Estate
Appraisers' Licensing and Certification
Law enacted by AB 527 (Hannigan)
(Chapter 491, Statutes of 1990) provides
that on and after July 1, 1991, any person who engages in or proposes to
engage in federally related real estate
appraisal activity shall be licensed or
certified. As amended May 22, this bill
would change the licensing or certification deadline to January 1, 1992. This
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bill would also require the Business,
Transportation and Housing Agency or
the Director of the Office of Real Estate
Appraisers to adopt regulations to implement the Real Estate Appraisers' Licensing and Certification Law on or before
December 31, 1992, and would provide
that these regulations may be adopted as
emergency regulations. At this writing,
this urgency bill is pending on the Senate
floor.
SB 606 (Hill). Existing law provides
that no real property security shall be
sold to the public without either the
issuer or the real property securities
dealer first obtaining a permit from the
DRE Commissioner; existing law prescribes the standards for the issuance of
that permit. As amended May 30, this
bill would provide an alternative standard for the issuance of such a permit
with respect to a qualified resort vacation club which is an out-of-state land
promotion. This bill, which would make
a number of other changes relating to
qualified resort vacation clubs, is pending in the Senate Appropriations Committee.
AB 1436 (Floyd). Existing law
requires the transferor of certain residential real property to disclose specified
information to the prospective transferee
on a prescribed disclosure form. As
introduced March 7, this bill would additionally require the transferor to disclose
whether the property is covered by home
warranty protection. This bill is pending
in the Assembly Committee on Housing
and Community Development.
SB 1083 (Robbins), as introduced
March 8, would provide that persons
licensed as real estate brokers are
deemed to be attorneys-in-fact for the
purpose of depositing or transferring
client funds to or from individual or
pooled client trust deposits with banks,
and that the authorized signatures and
instructions of these licensees on items
deposited and transfers made to and
from the trust deposit of their clients are
valid. This bill is pending in the Senate
Judiciary Committee.
SB 71 (Kopp), as amended April 15,
would enact as a part of the Real Estate
Law a Real Property Finance Broker
Law for the purpose of regulating specified mortgage brokering activities. The
bill would require a real estate broker
conducting these activities to obtain prescribed certification, and certain other
persons to obtain licensure from DRE to
conduct these activities. This bill is
pending in the Senate Committee on
Banking, Commerce and International
Trade.
SB 952 (Dills), as introduced March
8, would enact a Mortgage Loan Broker

Law; establish an Office of Mortgage
Loan Broker Licensure within DRE; and
require the DRE Commissioner to adopt
requirements for certification as a mortgage loan broker. This bill is pending in
the Senate Business and Professions
Committee.
AB 1973 (Frazee). Existing law provides that the holder of an inactive real
estate license who applies for activation
of the license shall present evidence of
compliance with established continuing
education requirements, if the applicant
has not held an active real estate license
within the four years immediately preceding the date of application for activation. As introduced March 8, this bill
would repeal that provision. This bill
passed the Assembly on May 30 and is
pending in the Senate Business and Professions Committee.
The following is a status update on
bills reported in detail in CRLR Vol. 11,
No. 2 (Spring 1991) at pages 127-28:
SB 492 (Leonard), as amended April
4, would provide that the Commissioner
may suspend or revoke a real estate
license at any time the licensee, acting as
a licensee in performing or attempting to
perform any act in connection with a
transaction coming within the scope of
specified real estate regulations, has
knowingly or willfully disregarded the
instructions of a principal to protect the
interests of a third party holding a junior
obligation secured by property listed by
the licensee, or disregarded the instructions of a principal to protect the interests of a third party that owns, holds, or
claims an interest in the real property
which was the subject of a transaction
subject to those real estate regulations.
This bill passed the Senate on April 25
and is pending in the Assembly Committee on Consumer Protection, Governmental Efficiency, and Economic Development.
AB 1593 (Floyd), as amended April
18, would transfer the licensing and regulatory functions of the State Banking
Department, the Department of Savings
and Loan, and the Department of Corporations to a Department of Financial
Institutions, which the bill would create;
enact a Mortgage Broker Law and transfer to the Department of Financial Institutions responsibility for regulating
specified mortgage brokering activities
conducted under a real estate broker's
license; and require a real estate broker
conducting these activities to obtain prescribed certification from the Department of Financial Institutions. This bill
is pending in the Assembly Committee
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on Banking, Finance and Bonded
Indebtedness.
AB 1822 (Frazee). Under existing
law, real estate brokers engaging in certain activities with respect to transactions involving the sale of real property
sales contracts or debt instruments
secured by real property, and meeting
either one of two prescribed criteria, are
subject to special requirements as to
advertising, reporting, trust funds, and
disclosure. As introduced March 8, this
bill would add an additional criterion
under which a real estate broker is subject to these special requirements. This
bill passed the Assembly on May 16 and
is pending in the Senate Business and
Professions Committee.
AB 360 (Johnson). Existing law does
not require an advertisement for a loan
which utilizes real property as collateral
to disclose the license under which the
loan would be made or arranged. As
amended May 6, this bill would require
that disclosure with respect to advertisements disseminated primarily in this
state placed by any person. This bill
would also prohibit any real estate
licensee, among others, from placing an
advertisement disseminated primarily in
this state for a loan unless the license
under which the loan would be made or
arranged is disclosed. This bill passed
the Assembly on April 11 and is pending
in the Senate Business and Professions
Committee.
SB 630 (Boatwright). Existing law
regulates persons involved in the sale,
lease, or exchange of real property
including real estate salespersons and
real estate brokers, as well as persons
involved in the sale, lease, or exchange
of mineral, oil, and gas property. As
amended April 29, this bill would.provide that for the purpose of these provisions, the term "employee" shall include
independent contractors, and the term
"employ" shall refer to the contractual
relationship of both employees and independent contractors. The bill would also
provide that all obligations created under
those provisions and all regulations
issued by the Real Estate Commissioner
relating to employees shall also apply to
independent contractors. This bill passed
the Senate on May 9 and is pending in
the Assembly Consumer Protection
Committee.
AB 814 (Hauser). Existing law provides that certain provisions of the Real
Estate Law do not apply to any stenographer, bookkeeper, receptionist, telephone operator, or other clerical help in
carrying out their functions. As introduced February 27, this bill would provide that these provisions do not apply to

any clerk or other employee of a condominium complex who is responsible for
accepting or arranging reservations for
transient occupancy of less than thirty
days or who acts as a cashier for the collection of deposits or rental fees for transient occupancy of less than thirty days.
This bill is pending in the Assembly
Consumer Protection Committee.
AB 776 (Costa), as introduced February 26, would authorize DRE, using
funds from the Education and Research
Account in the Real Estate Fund, to
develop a research report to explore
options for the state to provide for a residential mortgage guarantee insurance
program for low-downpayment mortgages for California first-time homebuyers not currently served by the private
market or by the Federal Housing
Administration, and for low- and moderate-income rental housing. This bill is
pending in the Assembly Committee on
Housing and Community Development.
AB 1234 (Frazee), as amended May
14, would provide that, within the limits
of the fees charged and collected under
the laws regulating real estate, and within the limits of prudent administration,
the Real Estate Fund shall be maintained
at a level equal to DRE's projected annual budget. This bill would also provide
that the money in the Education and
Research Account in the Real Estate
Fund is available for appropriation in
awarding research grants or fellowships
in the field of real estate to any accredited university or college in this state, or
to any graduate student or faculty member thereof, or to any other person residing in this state qualified to perform that
research. This bill is pending in the
Assembly Higher Education Committee.
DEPARTMENT OF SAVINGS
AND LOAN
Commissioner: Wallace T. Sumimoto
(415) 557-3666
(213) 736-2798
The Department of Savings and Loan
(DSL) is headed by a commissioner who
has "general supervision over all associations, savings and loan holding companies, service corporations, and other persons" (Financial Code section 8050).
DSL holds no regularly scheduled meetings, except when required by the
Administrative Procedure Act. The Savings and Loan Association Law is in sections 5000 through 10050 of the California Financial Code. Departmental
regulations are in Chapter 2, Title 10 of
the California Code of Regulations
(CCR).
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MAJOR PROJECTS:
Commissioner Davis Resigns. DSL
Commissioner William D. Davis
resigned on April 30; no official reason
was given for his resignation. Business,
Transportation and Housing Secretary
Carl D. Covitz designated Wallace T.
Sumimoto, Assistant Savings and Loan
Commissioner, to assume the post of
DSL Commissioner, effective May 1,
1991. Sumimoto has been with DSL for
25 years.
Proposed Regulatory Changes. In
early June, DSL announced its intent to
amend its conflict of interest code,
which is contained in section 102.300,
Chapter 2, Title 10 of the CCR. Pursuant
to Government Code section 87306,
amended section 102.300 will designate
DSL employees who must disclose certain investments, income, interests in
real property, and business positions, and
who must disqualify themselves from
making or participating in the making of
governmental decisions affecting those
interests. DSL's new conflict of interest
code will conform to the model code
adopted by the Fair Political Practices
Commission, section 18730, Division 6,
Title 2 of the CCR. DSL accepted comments on its proposed regulatory
changes until July 22.
Columbia Savings & Loan. Federal
regulators who are selling off the assets
of failed Columbia Savings & Loan may
have a chance to turn S&L failure into
environmental success. The key to
preservation of the Headwaters Forest,
the largest forest of privately-owned redwood trees, may be millions of dollars in
junk bonds seized by federal regulators
in January, when Beverly Hills-based
Columbia failed. (See CRLR Vol. 11,
No. 2 (Spring 1991) p. 128 and Vol. 11,
No. 1 (Winter 1991) pp. 104-05 for
background information.) The bonds
were originally issued by Pacific Lumber Company, which owns the forest in
Humboldt County in northern California, as part of the deal in which Maxxam
Inc., a conglomerate based in Houston,
acquired the lumber company in 1985.
State officials are now negotiating
with the federal regulators to buy the
bonds at a deep discount. Under the deal
being negotiated, the state would give
the bonds to Maxxam as part of an offer
for the land. Loggers have never entered
Headwaters Forest, and many of its trees
are 1,700 years old and stand taller than
the Statue of Liberty. The state would
preserve them by converting the land
into a wildlife sanctuary.
RTC Plans to Rescue 200 More
S&Ls. Recently aided by an infusion of
$30 billion in taxpayer funding, the Resolution Trust Corporation (RTC), the

